A chance for a bold declaration came in 1936 when the Supreme Court reiterated its stand that wage and hour control was beyond the sphere of state, as well as federal, activity 3 This decision paved the way for the plank in the Democratic Party platform of the same year urging national action, by constitutional amendment if need be, to eliminate substandard working zonditions and child labor. After the Democratic victory at the polls in November, there is evidence that the manner of carrying out this pledge was receiving much attention from the Administration 4 and members of Congress.
The intensity of speculation in this regard increased when the 7 5 th Congress met in January, 1937. Some felt that the drafting of a constitutional amendment was the only method by which the party pledge might be carried out, but in his message to Congress on January 6, the President stated his general opposition to immediate amendment of the Constitution, and asked instead for an "enlightened view" on social legislation from the judiciary in order that democracy might be made to function successfully. Reports of the President's first press conference of the year indicate that plans were being formulated to "do something" about minimum wages as well as judicial opposition to his program. 5 The coincidence of his statements on these two matters was not properly interpreted in the press at the time, but it serves to illustrate the significant fact, namely, the close tie beween federal labor standards LEGISLATIV HISTORY oF THE FAIr LABOR STANDAEDS AC T5 legislation and the President's plan for "reorganization" of the Supreme Court. It was to become clear during the first session of the 75 th Congress that each of these plans was being used in the attempt to bring the other into being.
The month of January, 1937, was a period of intense activity behind the scenes so far as wage and hour legislation was concerned. Numerous drafts were being prepared by Administration advisers, Labor Department officials, and even by persons having no public responsibility. General Johnson, of NRA fame, favored a bill making use of the taxing power, while Donald Richberg, his successor, wished to amend the Anti-Trust Laws so as to accomplish the desired end, and make the work under substandard labor conditions an unfair method of competition subject to the jurisdiction of the Federal Trade Commission. 6 President Roosevelt began his second term of office with conferences with Senator Black of Alabama, chairman of the Senate Committee on Labor, and with Representative Connery of Massachusetts, who held the similar chairmanship in the House.
Rumors flew thick and fast as to what was in prospect and, in spite of assurances to the contrary by the President, many felt that a "new NRA" was being prepared which would cover a broad field of trade practices. Then on February 5, 1937, President Roosevelt announced his plan for reorganizing the federal judiciary. It was instantly recognized that here was his answer to the problem of getting social legislation held valid. In fact it was announced that a wage and hour bill and other legislation would follow in the wake of the passage of the Court Plan. 7 The need for control over hours and wages was evidently considered by the President to be one of the strongest weapons available to force passage of the Court Bill. For this reason it was indicated that the legislation would not be submitted until after there had been action on the Court Plan. s Momentous decisions were being announced by the Supreme Court during this period which were to vitally affect both labor standards legislation and the Court Bill. The Supreme Court reversed its stand on minimum wage legislation 9 and upheld the Railway Labor Act' 0 and the National Labor Relations Act." These decisions served to take considerable pressure off of the drive to enact the Court Bill, and as the session wore on without any action on this proposed legislation, the Administration decided to go ahead with the introduction of a wage and hour bill. The provisions of the proposal became known several days before the President's speech on May 24, 1938, calling for its enactment, but the bills introduced into the two houses of Congress by Senator Black and Representative Connery, respectively, deviated from those originally announced in that the basic wage and hour standards were left blank instead of being 40 cents an hour and 4 o hours weekly. The President's message' 12 to Congress asserted the necessity for governmental control over maximum hours, minimum wages, the evil of child labor and the exploitation of unorganized labor. He stressed the constitutional basis for such legislation in the power of Congress over the channels of commerce and the desirability of barring goods produced under "unfair" standards from these channels. It is interesting to note that the President did not envisage a uniform raising of standards in all industries and for all regions. He stated that as a practical matter there should be "some differentiation between different industries and localities."
Original Bill. On the same day that the President sent his special message to Congress nearly identical 13 bills, S. 2475 and H. R. 72oo, were introduced by Senator Black and Representative Connery. It was to be exactly 13 months and one day from this date before the measure reached the President's desk for signature and only then after having undergone amendment after amendment until practically the only point in common with the original bill was the legislative number. The original bills proposed the creation of a Fair Labor Standards Board of five members to administer the Act and keep goods produced under substandard labor conditions from entering interstate commerce and those conditions themselves from "affecting commerce." Congress was to set statutory minimum wages and maximum hours but the Board would have power to raise or lower these standards. 4 It is important to note that the purpose of the drafters was not to provide a sudden straight-jacket of wages and hours for all industry. Extreme flexibility was the keynote of this draft. The wages and hours provisions were only to become operative when the Board so ordered, and then only to the specific industries covered by the order. 15 In addition to these barely non-oppressive wage and hour standards the Board had authority to fix a minimum "fair" wage and a maximum "reasonable" workweek.' Certain statutory objectives were set forth to be used as guides in arriving at those higher standards. However, the Board was restricted to the extent that it could not establish minimum wages of more than $I2OO a year or 8o cents per hour except for overtime, night and extra-shift work. The Board was authorized, if its members so wished, to appoint advisory committees in the various industries."7
Child labor under the age of 16 was prohibited, with power in the Chief of the Children's Bureau to bar the labor of those under i8 in any occupation which he thought "particularly hazardous" or detrimental to their health or well-being. 18 The child labor provisions were substantially patterned after the Federal Child Labor Law "There were two minor points of difference. joint Hearings before the Senate Committee on Education and Labor and the House Committee on Labor on S. 2475 and H. R. 2700, 75th Cong. 1st Sess. (1937) 44. Hereinafter cited as Hearings.
14 Original Bill, §4(c). For an explanation of the terminology used in referring to the several bills, see Table of Bills, infra, p. 475. " 5 Assistant Attorney General Robert H. Jackson said in this connection: "Portions of the bill relating to wages and hours would become operative as and when the Board created by the act orders their application. This bill does not plunge the nation headlong into rigid and widespread policy of regulating wages and hours. It permits the building up a body of experience and prevents extension of regulation faster than capacity properly to administer is acquired. The investigations of the Board will also provide the evidence and the findings upon which the Government can rest its argument if the constitutionality of the act is assailed." Hearings, p. all other sections pertaining thereto. His reason for so objecting seemed to be the fear that such minimum "fair" wages and maximum "reasonable" hours if fixed by the Board would tend to become actually the maximum wage and the minimum hours. It also seems clear that he felt that it would put a powerful propaganda weapon in the hands of employers if unions saw fit to strike for standards higher than had been set by the Board as "fair" and "reasonable.1 2 3
William Green, president of the American Federation of Labor, announced that his organization, by action of the executive council, endorsed the proposed Fair Labor
U. S. 25, (1918).
.o Original Bill, §2(a) (12). This provision was omitted by the Senate Committee on Education and Labor and never revived in subsequent drafts. The committee felt that such matters could best be handled by Amendment of the National Labor Relations Act. SEN. REP. No. 884, 75th Cong., rst Ses. (1937) 5.
"The several prohibitions of the bill probably incorporate more constitutional theories than any other piece of suggested legislation in the history of the country. The idea was, as Mr. Jackson indicated, to consolidate all hopeful approaches to constitutionality. He stated: "This act combines everything, and is an effort to take advantage of whatever theories may prevail on the Court at the time that the case is heard. Of course, that results in a good deal of complication." Hearings, p. 54.
The opinions upon which it was stated that the several section& in the original S. 2475 were based are: §7(a) (dissenting opinion by Mr. Justice Holmes in Hammer v. Dagenhart, 247 U. S. 251 (1918) Standards Act of 1937 but wished to offer several perfecting amendments. 24 These amendments were mainly to strengthen the administrative portions of the act and further protect collective bargaining agreements. 2 5 Green stated that the AFL wanted no overlapping between collective bargaining activity and governmental control of wages and hours; that he understood the legislation was merely an attempt to encourage collective bargaining and as collective bargaining expanded, government control should abandon the field. Mr. Green would carry this theory to the extent of refusing to let the Board raise standards reached through collective bargaining even if they were below the minimum standards set by Congress. 2 0 Green recommended a basic 4o-hour week with Board having power to vary it down to 30 hours. He also recommended a basic 40 cent minimum, but unlike Lewis he favored leaving the power in the Board to raise wages up to 8o cents per hour 2 7 Green also expressly favored a Board of five to administer the act. This is interesting in view of his later position concerning the administrative features 28 Sidney Hillman, president of Amalgamated Clothing Workers of America, a CIO union, took an opposite position to Mr. Lewis on the question of whether or not under Section 5 the Board should have power to set up "fair" wages and "reasonable" hours higher than the basic standards set by Congress 20 He wanted the Board to have this discretion. He explained this difference partly on the ground that Mr. Lewis's experience had been with an industry which bargained on a national scale, while his own was in industries such as textiles, garments, and shoes, where collective bargaining cannot cover the whole industry, and the only way to raise standards uniformly is to have it done by the government. Forcing high standards on a few employers at a time would drive those out of business before the rest of the industry could be effectively organized 3 0
Appearing against the bill, George H. Davis, president of the Chamber of Commerce of the United States, criticized it mainly for the uncertainty in future labor costs which it would cause 3 1 Mr. James A. Emery, General Counsel of the National Association of Manufacturers, argued that the bill used an unconstitutional view of the commerce power, and was also an invalid delegation of power. 82 Mr. Noel Sargent, economist for the same organization, also appeared in opposition to the bill. His most important arguments were that it would raise the cost of living for the farmer, that it would be impossible to administer such a complicated and cumbersome bill in a satisfactory manner, and that it would be an unfair burden on the manufacturer who has foreign competition either here or abroad." 3 Others appearing against the bill were Guy L. Harrington, National Publishers Association; Arthur Besse, Pres-" rd., p. 21x. The Executive Council ofl the AFL had been in session when the bills were first introduced and Green had announced that the organization might oppose a wages and hours bill because there was "strong feeling on the part of some against minimum wages for men." N. However, the range of this power had been greatly curtailed from that in the original bill for the minimum wage could not exceed 40 cents an hour and the maximum hours could not be under 40 hours a week. Advisory committees were made mandatory. 3 5 The child labor standards were lowered so that children under i6 could be employed in occupations which the Chief of the Children's Bureau found would not interfere with their schooling or be detrimental to their health. Finally a provision was added to quiet the opposition which had developed around the fear that higher wages and lower hours would mean higher production costs which in turn would mean an influx of cheap foreign goods 6 This provision gave the Tariff Commission the power to investigate to see if higher tariff rates would be necessary because of increased costs of production. The bill as reported by the Senate Committee did not reach the floor of the Senate for debate until July 26. There were no particular developments of importance in the debate aside from the open split that developed in the AFL ranks between President Green and certain of the department heads. A move to recommit the bill was given impetus by the fact that the AFL was said to be opposed to the form the bill had taken. Mr. Green denied that the AFL favored recommitment. He stated that the bill did not meet labor's expectations, but that it seemed advisable to pass it in its present form with the hope that satisfactory amendment could be effected in the House. At the same time that this announcement was read to the Senate a statement was also read urging recommittal of the bill because of alleged interference with the operation of the Walsh-Healey Act. This latter statement was signed by John P. Frey and J. W. Williams, heads of the metal and building trades departments in the AFL. 38 When the session convened, however, it immediately became apparent that the members of the Rules Committee had not changed their views on the subject and that they would refuse to issue a rule to let the House consider the bill. On November i6, 1937, Mrs. Norton started a petition to discharge the Rules Committee from further consideration of the matter. At first it did not appear that sufficient names would be secured. For one thing during the summer, more opposition had developed in the ranks of the AFL and President Green had been instructed to consult with the heads of the various departments of the Federation before issuing any more statements about the wages and hours legislation. The AFL opposition now centered on granting discretionary powers to an administrative board.
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In an attempt to meet this AFL opposition the House Labor Committee proposed an amendment placing the administration of the act in a newly created wages and hours division of the Department of Labor with an administrator appointed by the President. This second House Committee Bill differed greatly from former bills. Instead of having a Board initiate moves to set minimum wages and maximum hours with the aid of an advisory committee, the new draft provided that the power should be shifted to wage and hour committees 4 7 to be appointed by the administrator. The committee recommendations were binding on the administrator if supported by evidence and based on certain enumerated guides in the statute. Although the House Labor Committee wished to make these numerous amendments to the Bill held by the Rules Committee, it still did not appear that the chance to make amendments of any sort would be given. Some of the group, who had in the previous session tried to prevent adjournment before action on the Bill, now determined to make use of the practical political expedient of trading votes. The strategy was to block the farm program until the Rules Committee relaxed its stranglehold. This tie-up with the vote on the farm bill, in the drive to secure names on the petition, was apparently successful. Representative Jones of Texas, sponsor of the farm legislation, was induced to sign, and sufficient signatures were secured by December 2 to discharge the Rules Committee. Representative Fish of New York proffered a resolution that an investigation be made of the Administration lobbying during this period but it did not receive serious attention.
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When it became evident that the House would vote on the Bill the AFL was not satisfied with the changes suggested by the House Labor Committee. A bill drafted at the convention in Denver was brought forward and offered as a substitute bill under the sponsorship of Congressmen Dockweiler and Griswold. 4 9 It provided for rigid 40 cent minimum and 40 hour maximum, with an 8-hour day. Since no discretion was necessary to administer these provisions the only enforcement was through the Attorney General. Criminal proceedings were to be brought by the various Federal District Attorneys. After this was defeated by i62 to 131, the AFL threw its weight to have the bill recommitted, which was done on December 17, 1937, by a vote of 216 to 198. 5 0
The combination of conservative Southern Democrats with Republicans and AFL followers explains the vote, although it came as considerable of a surprise after enough names were secured to get the Bill on the floor. Alsop and Kintner in a syndicated column state that the shift of the vote in the Louisiana and New "6 This is traceable to the attitude taken by the AFL leaders toward the National Labor Relations
Board. There had been no previous objection on this point, in fact a board had been specifically approved. Third Session of the 75 th Congress. Although the wage and hour bill was quite definitely on the agenda for the Third Session of the 75 th Congress, it received very little attention during the early months of that session. Due notice was taken of the defeat of Heflin in the Alabama senatorial election by Lister Hill who, while in the House, had voted for the wage and hour bill. Still, subsequent to this came the defeat of the President's Reorganization Bill by the House and this was widely held to be a personal rebuke to the President and to the New Deal program in general. 3 In the light of this it seems quite unlikely that any legislation of the type of the wage and hour bill would have been enacted at that session if it had not been for Senator Pepper's victory in the Florida Democratic Primary. The House Labor Committee had already reported out a new bill but it was resting in its usual pigeon-hole in the Rules Committee. Senator Pepper's victory, after a campaign in which the Bill had been an issue, served to open the floodgates, and when the petition to discharge the Rules Committee was opened for signature the required number of names were secured in two hours and 20 minutes. The favorable poll of the Institute of Public Opinion undoubtedly had its effect also.
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The Third Session Bill took a still different approach to the problem of flexibility of standards. This time the administration of the act was to be placed in the Secretary of Labor. 55 His main duty was to decide if a given industry was in interstate commerce (under standards set up by the statute). If he so found, the wages and hours provisions became automatic and were applicable. No regional differentials were provided. The standards this time were on a scale basis which changed from year to year. 56 Of course with the rigid standards there was no need of any advisory committees. This bill without substantial amendment was passed by the House on May 24, 314 to 97.
Before this Third House Committee Bill was introduced Mrs. Norton had appointed a subcommittee of the House Labor Committee under the chairmanship of Representative Ramspeck of Georgia to make a report. Mr. Ramspeck's report, however, was not accepted by the committee. He therefore submitted it to the House as a minority report and asked that it be an amendment. His bill contained some of the provisions of the older bills: A five-man board to administer the act with power to fix minimum wages and maximum hours within the old 40-40 limit. One new thing added was a provision to keep the board from raising the pay more than five cents in any one 12-months period. This was defeated on May 24 by a vote of 139 to 70.
Conference Report and Final Enactment.
It was necessary now that a conference committee attempt to iron out the differences between the drafts passed by the House and the Senate. There were rumblings from certain Southern Senators of a filibuster unless the differential, omitted in the Bill passed by the house, be restored. This question of regional differential seems to have been all-important during the period that the conference committee was at work. It is interesting to note that Administrator Andrews, then New York Industrial Commissioner, stated his opposition to a statutory regional differential in a radio address delivered at this time.
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The deadlock in the conference was holding up adjournment and it was freely predicted that once again the wage and hour legislation would fail. Senators Ellender and Pepper, members of the conference, at first refused to accede to a statutory wage ever going above 30 cents an hour. 5 8 But compromises as to flexibility in attaining minima and the inclusion of a provision which could be construed to allow regional differentials (although expressly disclaiming it) paved the way to agreement in the conference on a completely rewritten bill. This was adopted by the House This article is divided into two main sections. The first has outlined the broad general legislative history from the introduction of the bill until its signature by the President. This second section attempts to pick out particular features and follow them through the maze of proposals which make up the very complicated legislative history of this particular act. The second section is itself divided into a number of parts selected arbitrarily to bring out the most important provisions as they were developed.
In all, ten different bills reached the floor of Congress, all with at least a major change from its predecessor and most of them in the form of amendments substituting an entirely different proposal. Even the structure of the bills was completely changed. The original bill contained five main parts with 30 subsections. The final draft was in a completely different form with 19 sections in no way comparable to the original sections. Of necessity there has been a limitation of the discussion to these ten proposals. There is evidence that many more drafts were written which never got to the floor. 5 9 For the sake of convenience the bills are summarized here. The terminology indicated is used throughout the article. Although this was one of the most bitterly fought pieces of legislation ever to be enacted by Congress, with the true issues frequently clouded by storms of falsification and propaganda, a calm analysis reveals that there were really only three main points of contention: flexible against rigid wage and hour standards, single administrator against a board to administer the act, and method to be used to enforce the child labor provisions of the act. The detailed analysis to follow is based on this division.
"In looking through the files of the House Labor Committee over 25 separate drafts were discovered which had been considered by the Committee, only four of which ever reached the floor.
II (A) ADmINISTRATIVE PROVISIONS
In the ten bills which are being discussed in this article there were no less than five different methods of administering the provisions of the acts. The administrative machinery was naturally closely correlated with the wage and hour provisions and the change in one will partially explain the change in the other.
The original bill 8 0 created an independent agency called the Labor Standards Board with five members for staggered terms of five years at salaries of $io,ooo a year. The members were to be appointed by the President with the advice and consent of the Senate and were eligible for reappointment. In making the appointment the President was to consider industrial and geographical conditions.
Before making a wage order in a given occupation the Board could, "if it considered it necessary or appropriate"' appoint an advisory committee to investigate and report upon the fair value of services rendered on the number of hours reasonably suitable to the nature of the work involved, or both. The committee was to be made up of an equal number of persons representing employers and employees in the occupation as well as not more than three persons representing the public, the first two groups being selected as nearly as practicable from lists of names submitted by employers and employees in the occupation. If the committee did not report within 6o days a new committee was to be appointed. The Board was to give the committee all available data on the industry involved, and it could accept or reject in whole or in part the committee report, or appoint a new committee. The Senate Committee on Education and Labor made one important change in the advisory committee by making it mandatory on the Board to appoint an advisory committee before a labor standard order could be issued (it had been optional in the original bill). It should be noted, however, that the committee report was not binding on the Board.
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The first important change in the manner of selecting the Board came in the First House Committee bill. There an effort was made to give equal representation by providing that the members should be chosen one from the Northeast, one from the Northwest, one from the Southeast, one from the Southwest and one from the Central part of the United States; and further, one of the members was to be a representative of employers and another one to be a representative of employees. To decentralize the administration as much as possible the House Labor Committee provided that the Board should appoint a director for each state, territory, and the District of Columbia. One of the focal points of attack on the early drafts of the bill was the administrative provisions establishing the independent Labor Standards Board. During the ist Session of the 7 5 th Congress the opponents of the bill cried "bureaucracy" at every opportunity. When, in the interim between the ist Session and the Special Session 04 the American Federation of Labor joined in this cry the pressure became irresistible and it was apparent that some change would be necessary before enough support could be secured to discharge the Rules Committee. 0 The revision vested the administration of the act in a wage and hour division to be set up in the Department of Labor with an administrator appointed by the President. 0 Although the administrator was in the Department of Labor he was independent in that his orders were not subject to review by any person in the executive branch of the government.
The most important change, however, was the shift in power from the Administrator, the lineal descendant of the Board, to the advisory committees, which were called wage and hour committees, 7 and which were to be appointed by the Administrator in any occupation where he found a substantial number of employees employed at wages and hours inconsistent with the minimum standards of living necessary for health, efficiency, and general well-being. Their duty was to recommend minimum wages and maximum hours for that occupation. Furthermore, the Administrator could set minimum wages and maximum hours only after the committee made their recommendation, having no power to set the standards himself although he could reject the committee recommendation and either send it back or appoint a new committee to consider the problem.
Following the suggestion of the Secretary of Labor, 8 the Administrator and Chief of the Children's Bureau of the Department of Labor 0 0 were granted power to utilize and pay for the services of state and local officials charged with the administration of state labor laws.7 9 This is particularly advantageous in situations where intimate knowledge of local conditions is needed such as for the purpose of issuing certificates for child labor or handicapped labor. At the same time it would tend to strengthen the state labor agencies.
The wage and hour bill which the AFL had introduced at the second session of the 7 5 th Congress contained the simplest administrative provisions of all the proposed bills. Because of the rigid standards there was no administrative machinery. Enforcement of the act was in the hands of the Attorney General who was authorized to petition for injunctions in the district courts to enjoin violations of the act. The various United States district attorneys were to be in charge of any criminal prosecutions.
When the Third House Committee Bill appeared it took a fourth approach to the problem. This time the administration of the act was entrusted to the Secretary of o Mrs. Norton announced on the floor during the Special Session that many members had promised to sign the petition if the administration was taken from a five-man board and therefore the labor committee was prepared to offer an amendment which would place the administration in a division of the Department of Labor under an administrator. 82 CoNG. REc. 357 (1937 Labor. 7 1 However, his only important duty was to determine, after a notice and hearing, whether an industry was in interstate commerce. If he found that it was in interstate commerce his duties were practically over for that automatically caused rigid standards of wages and hours to apply.
The Ramspeck amendment at the 3 rd session of the 75 th Congress was practically the same as the Senate Bill as far as administrative provisions were concerned. He proposed a five-man Board to administer the act with the aid of an advisory committee in setting wages and hours. 2 The administrative provisions of the bill passed by the house were substantially the same as those in the Third Committee Bill which had been introduced at that session.
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The conference report, presenting a fifth method of administration, was a compromise between the theory of the Senate Bill and that in the House Bill. In many ways it was better than either. A wages and hours division in the department of Labor was created under an Administrator appointed by the President, with the advice and consent of the Senate. An industry committee, descendant of the advisory committees and wage and hour committees, must be appointed by the Administrator in each industry engaged in interstate commerce as soon as practicable. These committees may set, within certain limits, wage standards higher than the rigid standards in the act, thus providing some flexibility.
Investigations and Records: Under the original bill the Board was given broad powers of investigation to gather data regarding wages, hours, and other conditions of employment and their effect on interstate commerce to determine whether persons were violating the act, to aid in enforcing the act, or to gather information for the basis of recommendation of further legislation. 74 The usual powers were also granted to subpoena witnesses, take evidence etc. The final Act gave much the same powers to the Administrator, industry committees, and Chief of the Children's Bureau 5
Very important to the enforcement machinery of the act are the requirements that employers keep certain records and reports to aid in discovering violations. The original bill required employers subject to the act to make and preserve records prescribed by the Board regulation or order as to conditions and practices of employment and to make a certified copy of the records for the Board whenever requested. Board representatives were to be permitted to examine and copy any books or records pertaining to conditions of employment. Employers subject to a labor standard order were required to keep a copy of the order posted in every room where employees subject to the order were employed. 7 6 The senate committee bill contained many new regulations as to records, reports, and schedules to be posted in places of employment. Apparently these additions were made at the suggestion of Secretary Perkins who had testified that experience of state labor agencies had found such regulations 71 §6. 2 Ramspeck Bill, § §3(a), 3 (b), 3(c), and io. " Act. § §9 and ni(a).
7 §15(a). "' House Bill, §6.
" Original Bill, §17(a).
LAW AND CONTEMPORARY PROBLEMS necessary to facilitate enforcement. 7 7 The Act contains less detailed requirements, being somewhat similar to the original bill.
(B) WAGE AND HOUR STANDARDS
Probably the most bitter fight in the whole wage and hour legislation developed around the issue of flexible against rigid standards." Not only were personal, economic, and social viewpoints involved but difficult constitutional issues were encountered. Those in favor of flexible standards pointed out that rigid standards would run into serious due-process problems; those favoring rigid standards contended the flexible standards involved unconstitutional delegation of powers. 80 The various wage and hour provisions run the gamut from extreme flexibility in the early bills to extreme rigidity in the AFL and House Bills, with a compromise in the conference of low rigid standards tempered by the possibility of wage variations within definite bounds through the flexible machinery of industry committees. 8 '
The original bill proposed a somewhat complicated wage and hour schedule centered around the concepts of "oppressive wage," 8 2 "oppressive workweek," 83 "substandard wage," 8 ' 4 and "substandard workweek."
The standards for an oppressive wage and oppressive workweek were to be filled in by Congress. However, even these standards could be varied in either direction by the Board; in case of wages, if necessary "to prevent the depression of general wage levels below those consistent with the maintenance of a minimum standard of living necessary for health and efficiency, without unreasonably curtailing opportunities for employment" or, in case of hours, where the Board found it necessary "considering the physical and economic health, efficiency, and well-being of the employees and the number of persons available for employment, without unreasonably curtailing the earning power of the employees." 86 But these levels were to be barely SHearings, p. 185.
7
' Act, §sz(c). The problem was much more basic than merely a disagreement over flexible or inflexible standards. In the final analysis the argument was one involving different theories of political science. Those in favor of flexible standards believed that the legislation could be best handled by an administrative body of experts who could devote their whole time to the problem. They argued that Congress did not have the time or facilities to intelligently cope with the situation. On the other hand the persons favoring rigid standards argued that Congress could, and should, set standards which would be fair and just to all concerned. The same problem is at the heart of all government through administrative agencies.
8 Robert H. Jackson pointed out that wage and hour legislation inherently involves these two constitutional problems and of necessity standards must not be set so rigidly that an extremely harsh case can be brought up under the due process clause, while on the other hand flexible standards must have enough legislative guides to stand up under a delegation of powers argument. Hearings, p. sg. "In the discussion of the wage and hour provisions the reader should note that an "order" can only be given after a hearing, while a "regulation" may be issued at the discretion of the administrative agency.
" Oppressive wage was a wage lower than ...... cents per hour unless another minimum wage standard was established by regulation or order of the Board. Original Bill, §2(a)(so).
" Oppressive workweek was a workweek longer than ...... hours per week unless another standard was established by regulation or order of the Board. Original Bill, §2(a) (' ).
8 Substandard wage was a wage lower than a minimum fair wage established by an order of the Board. Original Bill, §2(a)(16). nonoppressive, and the Board had authority to set higher standards under Section 5 of the original bill. When the Board became convinced that "owing to the inadequacy or ineffectiveness of the facilities for collective bargaining, wages lower than a minimum fair wage are paid to employees in any occupation" subject to the act, it could conduct an investigation of the wages paid in such occupation and the value of the services rendered therefor. If the Board found that wages lower than a minimum fair wage were being paid in a substantial part of the occupation and that the establishment of a minimum fair wage would not unreasonably curtail opportunities for employment, the Board could make an order setting a minimum fair wage in that occupation. In determining the minimum fair wage the Board was to consider: (i) the cost of living and all other relevant circumstances affecting the value of the service rendered, (2) such things as would guide a court in a suit for reasonable value of services rendered without a contract as to the amount of the wage to be paid, (3) the wages established for work of comparable character by bona fide collective labor agreements, and (4) wages paid for comparable work by employers who voluntarily maintain fair wage standards in the occupation.
Likewise, under the same conditions, the Board could fix a maximum reasonable workweek where it would not unreasonably curtail the earning power of the employees. In arriving at the maximum reasonable workweek the Board was to consider: (i) the relation of the work to the physical and economic health, efficiency, and well-being of the employees and other relevant circumstances affecting the reasonableness of the period of working time for the work performed; (2) the number of persons available for employment in the occupation to be subject to the workweek order, and also factors (3) and (4) set out to be considered in connection with minimum fair wages. 8 7 However, the Board could not set an hourly wage of over eighty cents except for overtime, night, or extra shift work, or one which would yield an annual income of more than $i,2oo; nor could it set a workweek of less than ...... hours.
It is not until one examines the broad powers granted to the Board through its authority to issue labor standard orders that the extreme flexibility of this original bill is fully realized. 8 8 Each order, which could only be made after notice and hearing to interested parties, had to state the provision or provisions of the act on which it was based, and to define the occupation, the territorial limits thereof, and the class, craft, or industrial unit to which it related. In issuing the order the Board could classify employers, employees, and employments within the occupation according to B7 The original bill recognized that differentials could be established but it was not the expectation that they should arise merely because of geographical location of a particular industry. Jackson explained that, "The differential which the Board would embody in an order is not a differential which the Board established; it is the differential which already exists, but which it recognized, because the Board is required to find the value of the services at the point which is under consideration. . . . The Board is authorized to recognize in each community the factors in its life which produce a differential, and to fix that differential into its minimum as collective bargaining will be expected to fix it in its maximum." Hearings, p. 40.
" Original Bill, §12.
localities, population of communities, number of employees, nature and volume of goods produced, and other differentiating circumstances necessary to carry out the act, and to make appropriate provision for different classes of employers, employees, or employment. But it was declared to be the policy of the Board to avoid unnecessary classification. In the case of an order relating to wages, the Board had authority to include such terms and conditions as it considered necessary or appropriate to prevent the established minimum wage becoming the maximum wage and to prevent the discharge or reduction in wages of employees receiving more than the established minimum wage.
8 9
The bill as it appeared from the Senate committee had undergone some change in its wage and hour provisions. Instead of a fixed standard set by Congress with power to raise it by Board order, the new bill provided that there should be but one set of standards and those should be set by the Board. The space for variation was drastically reduced because the Board could not fix wages higher than 40 cents an hour or hours lower than 40 per week. The concept of "substandard" wages and hours did not again appear. However, in fixing the standards under the Senate Committee Bill the Board was to consider exactly the same conditions that were to have been controlling under the original bill 9 " (and the standards were not to be applied if they would curtail earning power or curtail opportunity for employment). It was declared to be the policy of the Board to reach the maximum wage and minimum hours as quickly as was economically possible. In an effort to quiet the fears of union officials concerning collective bargaining a section was added specifically announcing that nothing in the act was to be construed as interfering or diminishing in any way the right to bargain collectively for standards higher than were set up under the act. 9 1
The Senate retained the wage and hour provisions but added two more factors to be considered in setting minimum wages. Besides the four previously enumerated the Board was to consider (i) discriminatory freight rates, and (2) local economic conditions.
92
The wage and hour provisions remained substantially the same in the First House Committee Bill but the factors to be considered in fixing the minimum wage were again slightly changed. The provision that discriminatory transportation costs or freight rates were to be considered altered to read "the relative cost of transporting goods from points of production to consuming markets. ' 98 An additional consideration was the "differences in units costs of manufacturing occasioned by varying local natural resources, operating conditions, or other factors entering into the cost of production. The Bill provided that the wage and hour regulations should apply to "' This attempt to prevent the minimum from becoming the maximum could only be effcctive as to those employees whose standards were so low that a labor standard order could be issued concerning them. Thus there was nothing to keep an employer from reducing wages of employees outside the coverage of the act. Hearings, pp. 38-39, 61, 78.
'0 Senate Committee Bill, § §4(b), and 4(c).
9 Senate Committee Bill, §5. 92 Senator Black announced that these provisions were really contained in the conditions set out in the senate committee bill, therefore they added nothing, merely made it certain that the new factors would be considered. 81 CoNo. REC. 7892 (1937) . " §4(b).
workers without regard to sex, 94 and also contained further safeguards for collective bargaining. A labor standard order could issue only if the Board found that existing collective bargaining facilities were inadequate or ineffective or that collective bargaining agreements in that occupation did not cover a substantial portion of the employees. 95 Nor could the order set a lower wage or higher hours than the minimum wage and maximum hours prevailing for like work in the locality where the order was effective unless the local standards were higher than the Board could set under the statute. 96 And finally, the minimum wage and maximum hours established in an occupation by collective bargaining were to be prima facie evidence of the appropriate minimum wage or maximum hours to be established for like work. 97 These are actually further conditions on the issuance of labor standards although not directly in that section of the bill.
When the Second House Committee Bill shifted the authority to set wage and hour standards from the Administrator to the wage and hour committees, it was only natural that the committees should be bound by the same considerations that had guided for the Administrator. In setting up the wage and hour committees the Administrator was directed not to appoint them in occupations where no employees received less than 40 cents an hour or worked more than 40 hours per week. 9 "'
The most rigid standards of all were contained in the AFL bill; a minimum wage of 40 cents and a maximum workweek of 4o hours, with no more than 8 hours any one day. 9s The hours provisions were not to apply in certain cases of emergency.
The bill introduced at the regular session contained a rigid progressive scale which required 25 cents for the first year, 30 cents for the second year, 35 cents for the third year, and 40 cents after the third year. 99 Likewise the maximum hour provisions lowered each year from 44 hours the first year, to 4z hours the second year, and 40 hours after the second year, with no more than 8 hours in any one day.' 0 0 This was the first administration bill which did not leave the way open for differentials and that caused a storm of protest on the floor of the House from some of the Southern representatives, the most vocal of whom was Representative Cox of Georgia. This was the first time that the undercover fight which had been going on over the problem of differentials had been carried to the floor. The Ramspeck amendment contained substantially the same provisions concerning wages and hours as the First House Committee Bill. However, he did introduce a new concept in providing that the Board should calculate "weighted average" minimum wages in a given industry.
10 2 The minimum set could not be more than five cents per hour more than this weighted average and wages could not be raised 04 §2(c).
" First House Committee Bill, §5(b). o §5(c).
"' §5(d).
s"' Second House Committee Bill, Sec. 4(b). 98 92.
§4.
100 §5. 10' But see statement by Mrs. Norton that one reason the bill was recommitted at the Special Session was because it contained differentials. 83 Co.NG. REC. 7275 (1938) .
... The "weighted average" was calculated by taking the total pay roll and dividing by the total number of workers. more than five cents in any one i2-months period°3 The Board could not fix maximum hours under 40 nor over 48 per week except in case of certain plans to employ on a yearly basis. 10 4
The conference agreement was a compromise between the other bills. The rigid scale of wages and hours was retained in the milder form of 25 cents for the first year, 30 cents for the next six years, and 40 cents, after the seven year period. Hours were 44 the first year, 42 the second, and after that 40 per week.°'; However, flexibility was provided for wages by establishing industry committees which have power to investigate and recommend minimum wages (not over 40 cents) higher than provided for in the rigid scale. It is the policy of the act to reach this minimum of 40 cents as soon as economically possible and the rigid scale is merely to be certain that at the end of the seven years all industry will have reached that level. 100 As soon as practicable the Administrator is to appoint an industry committee for each industry engaged in commerce or in the production of goods for commerce. The members are to equally represent employers, employees and the public, and geographical regions in which the industry is located are to be considered in the choice. From time to time the Administrator is to convene the industry committees to consider the question of minimum wages in the industry it represents. The committee has power to make such classifications within an industry as are necessary to fix for each classification the highest minimum rate which will not substantially curtail employment in the classification, and will not give a competitive advantage to any group in the industry. In determining whether such classifications should be made, in making such classifications, and in determining the minimum wage rates for such classification the industry committee shall consider among other relevant factors the following: (i) "competitive conditions as affected by transportation, living, and production costs; (2) the wages established for work of like or comparable character by collective labor agreements negotiated between employers and employees by representatives of their own choosing; and (3) the wages paid for work of like or comparable character by employers who voluntarily maintain minimum-wage standards in the industry." However, no classification shall be fixed solely on a regional basis.' 0 7 As in the previous bills it was provided that no classification should be made on the basis of age or sex.
The industry committee is then directed to file a report containing their recommendations with the administrator, who after notice and hearing to interested parties shall by order make the recommendations effective if he finds that they are made in accordance with the above enumerated standards; otherwise he shall disapprove of the recommendations and shall refer the matter to the same committee or to a different committee. He must either accept or reject the recommendation for he has
... §4(b).
104 §4(c). ' 0 ' No eight hour a day maximum was inserted because of a feeling on the part of the conferees that it was, after all, an individual matter for the employees as long as the total hours per week were controlled. 83 CONG. REc. 9257 (r938).
"I Id., p. 9x64.
no authority to alter it. Seven years after enactment of the law wage orders become ineffective except under particular circumstances. In making wage orders the Administrator shall define the industries and classifications therein to which they are to apply and shall contain such terms and conditions as the Administrator finds necessary to carry out the purposes of the orders. No order is effective till due notice has been given by publication in the Federal Register.
The final act contained a clause'" s that the act shall not justify any employer in reducing a wage which is in excess of the minimum required by law; or in raising a workweek which is lower than the maximum hours permitted by law. 10 9 Exemptions. In examining the exemption provisions in the various bills the first thing which impresses one is the difference between the way the problem was attacked in the original bill and those which followed it. The original bill had few specific exemptions but placed broad discretionary powers in the Board to make necessary exemptions. As the bill progressed the discretion became more and more narrow and the specific exemptions became larger and larger. Probably most of the specific exemptions enumerated in the final act would have been brought under the original bill; but many exemptions which might have been made under the original bill were not provided for in the final act. Of course in a bill of this kind, the section providing for exemptions is the logical point for pressure groups to point their activity.
There are really three general classes of exemptions to be discussed. The first is the exemptions from all the provisions of the bill; the second is the exemptions from the hours provisions; the last is from wages. In the original bill persons employed in an executive, administrative, supervisory, or professional capacity or as an agricultural laborer were excluded from the terms of the act. It is important to note that these terms were to be defined by the Board."' By the definition of "employer" ' " 2 the United States, any State or political subdivision, or any labor organization (except when acting as an employer) are not included in the act. Small employers were to be exempt from the wage and hour provisions (not child labor) of the original act if the Board so provided by regulation or order. But the Board could bring them under the act if necessary to carry out the act or prevent circumvention of its provisions." 3 The number of employees which would entitle an employer to this exemption was left blank, to be filled in by Congress. An important condition to this exemption was a provision that the Board had power by regulation or order to determine the method of computing the number of log Act, §x8.
... The clause discussed in note 89 was carried through all the administration bills until the third house committee bill. In that draft there was no provision for labor standard orders as the clause disappeared. The provision added in the final act is much broader, applying to both wages and hours, and also by implication applying to all employees regardless of what wage they receive, or what hours they work. If the conferees had intended it to be construed more narrowly it would seem that they would have made it applicable only when wage orders were issued.
Exemptions from child labor are discussed in the section on that subject. ... Original Bill, §2(a)(7). 112 Original Bill, §2(a) (6).
... Original Bill, §6(a).
employees. 14 Although it was not specifically mentioned, the original bill was not intended to apply to retailers or service trades." i The Board was authorized to provide by regulation or order that employment at wages below the legal minimum, or at hours above the maximum, or both, would not be an unfair labor practice in the following cases: learners and apprentices could be employed at such wages below standard as the Board should prescribe; persons whose earning capacity is impaired by age or physical or mental deficiency or injury could be employed at wages below standard under Board supervision; Board regulation or order could provide for deductions for board, lodging, and other facilities furnished by the employer if the nature of the work is such that the employer is obliged to furnish and the employee to accept such facilities; overtime employment in periods of seasonal or peak activity, or in maintenance, repair, or other emergency work; where, because of the nature and character of employment special treatment is justified." 6 It is clear from the above that the Board had very broad powers of exemption, in fact it is difficult to think of a case where the Board could not use the last provision as a basis for exemption.
Employers were to be exempt from the hours provisions of the act if they paid for the overtime at the rate of one and one-half times the regular hourly wage rate at which the employees inv3lved were employed." 7 However, this exemption was drastically qualified by the fact that the Board could by order withdraw this exemption in any occupation, or could by order set up such standards of wages and hours as were necessary to carry out the purpose or prevent the evasion of the act.
The bill from the Senate Committee contained a number of new exclusions from the act: xs employees in local retailing capacity, seamen, railroad employees subject to the Hours of Service Act, persons employed in taking fish, sea foods or sponges, and the definition of agriculture was broadened. 1 9 But apart from these exclusions the terms of the senate committee bill were substantially the same concerning exemptions with the exception that the provision for exempting small employers was not included.
An attempt was made to replace this exemption by amendment from the Senate floor' 120 but the amendment was rejected.' 2 ' The Senate Bill included new exclusions 114 This was to prevent evasion by cutting large businesses into small units. Hearings, p. 49-50. It was assumed at the hearings that the number of employees would be somewhere between so and 20.
.. Hearings, p. 35.
11" Original Bill, §6(c).
11. Senate Committee Bill, §2(a) (7).
... it now included: farming in all its branches, cultivation and tillage of the soil, dairying, forestry, horticulture, market grading, cultivation and growing of fruits, vegetables, nuts, nursery products, ferns, flowers, bulbs, livestock, bees, and poultry, or any other agricultural or horticultural commodity, any practice ordinarily performed by a farmer, and finally it included the definition contained in subsection (g) of section 15 of the Agricultural Marketing Act, approved June 15, 1929, as amended.
81 CoNG. REc. 7888 (1937) . 121 Apparently the committee did not have a very pronounced view either for or against the amendment. One strong point in favor of the exemption was that it made the administrative task much easier for by far the greater number of all employers employ less than ten persons, and yet their total employees are relatively insignificant when compared with the total employees who would come under the act. It was also argued that the high standards were likely to drive many small employers out of business and thus concentrate industry into fewer hands. On the other side it was claimed that the small employers from the hours provisions of the act. These were (i) employees of any common carrier by motor vehicle subject to the maximum hours provisons of the Motor Carrier Act of 1935, (2) air transport employees subject to title II of the Railroad Labor Act of 1936, (3) employees of express companies subject to the provisions of the latter act.
122 A fourth exclusion was made (but from both wages and hours), by broadening the meaning of agriculture to include delivery to market as an incident to farming operations.'
23
Indirectly the meaning of agriculture was broadened in still another manner, by making a definition of "person employed in agriculture" who was excluded from the act. 124 As that term was used to refer to fresh fruits or vegetables, it included persons employed within the "area of production" engaged in preparing, packing, or storing such fresh fruits or vegetables in their raw or natural state. 122 These amendments were accepted by the committee in conformance with their policy not to put employees under the jurisdiction of two administrative agencies. Apparently action had been taken in these occupations since the committee had drafted their amendment. 81 CONG. REc. 7875 (937) .
This was accepted to clarify the act, the purpose being to make it clear that the exemption included all work done on a farm as long as it was incidental to agricultural purposes. 81 CoNG. REc. 7888 (1937).
... Senate Bill, §2(a)(i9).
... This amendment was introduced by Senator Schwellenbach specifically to protect the small apple grower in his state who had to go to a central unit to get his crop washed and sorted according to Department of Agriculture rules. The large grower could afford to own his own equipment and thus the operation for him would be part of agriculture. 8i CoNG. REc. 7876 (I937).
The concept of "area of production" was intended to keep the exemption from applying to large central cold storage and packing houses. However, Senator Schwelenbach, in answer to a direct question, admitted that he couldn't define the term and said that the definition would have to be left up to the Board. 81 CONG. REc. 7879 (1937) .
-8Senate Bill, §4(c). The senate committee, because of the difficulty of legislatively drawing the line for seasonal production had given broad discretion to the Board to make seasonal exemptions. Sec. 6(b) of the Senate Committee Bill and Senate Bill. Therefore these specific exemptions did nothing more than make certain what the Board could have done if necessary. But in making the exemptions specific Congress left the way open for chiselers to evade the act.
""Ile definition was changed to that of Section 15 of the Agricultural Marketing Act by §4(c) of the First House Committee Bill.
... Senate Bill, 54(c) . 220 §2(a) (7).
ture" (and thus came under the act), 130 further cotton exemptions from hours, this time exempting those employed in ginning, compressing and storing cotton, or processing cottonseed' 3 ' where employment was seasonal, also employees working during the hours from midnight to 6 AM. in occupations not requiring continuous process operation (i.e., the "graveyard" shift) should be paid time and a half for their work. Women and children were forbidden to work during those hours' 8 2
The exemptions and exclusions remained substantially the same in the amendment sent in by the committee at the special session.
A number of new exemptions were added in the Third House Committee Bill, on the floor of the house, and by the conference committee. They will be discussed together, in the form they appeared in the final act.
Some of the new exemptions from both the wages and hours provisions of the Act were:1 3 3 any employee engaged in any retail or service establishment the greater part of whose selling or servicing is in intrastate commerce;' 8 4 any employee employed in connection with the publication of a weekly or semi-weekly newspaper of less than 3,000 circulation the major part of which is within the county where the paper was printed and published;' 35 any employee of a street, suburban, or interurban railway, or local trolley or motor bus carrier;' 3 6 and the definition of agriculture was further broadened, this time with the express intent to exempt everything agricultural. As one senator said, "The definition seems to be all-inclusive, and we tried to make it so.' 8 1
7
Employers were to be exempted from the hours provisions (but not wages) 188 without paying extra for time above the maximum of the act if their employees were employed under a collective bargaining agreement (certified as bona fide by the National Labor Relations Board) which provided (a) that no employee shall work more than iooo hours during any period of twenty-six consecutive weeks, 18 9 or (b) more than 2000 hours during any fifty-two consecutive weeks.' 4 ' Also the ad- §2(a)(7). 232 §4(c).
2 3 2 §4(c). "'Act, §13(a). "' It had been stated by the supporters of the wage and hour bills that they were not intended to apply to retail or service establishments (see Hearings, p. 35), but this amendment was inserted to make certain that none would be included. 83 CONG. Rac. 7437-7438 (1938).
"' The main argument in favor of the amendment was that the only effect of the act on such papers would be to force them to stop their out-of-state circulation, which is usually small, consisting mainly of home town folks who have moved away. Then it was also argued that the small weekly did not have an organization which would lend itself to such standards, an example of which was the typical society editor who collects items in her spare time. 82 CoNG. REc. i8io (1937) .
... This exemption was to provide for the few cases where such businesses would come under the act (lines running interstate from cities on or near state borders). Such occupations have peak times in morning and evening so that the hours are difficult to regulate. Also it was known that they are generally strongly unionized and get relatively high wages. 83 CONG. REc. 7444-7445 (1938 ... This provision was to take care of certain special industries with peculiar conditions such as certain lumbering and mining projects where men have to be sent to isolated sections for periods of time, after which they return to civilization. However, while they are working the men desire, and need, to work long hours for there is generally nothing else to do, and they take the jobs in the first place with the intention of working long hours for a short period. 83 CONo. REc. 9257 (1938) . 140 This takes care of the employer who has worked out some scheme of annual employment in which the hours may fluctuate considerably. 83 CoNG. REc. 9257 (1938) . Representative Barton of New York had introduced a similar provision from the floor, but it had been rejected. 83 CoNG. Rae. 7442 (1938). ministrator could exempt employers for not more than fourteen weeks in the aggregate in any calendar year in an industry found to be seasonal. 141 The above three exemptions only applied to the extent of i2 hours in any workday, or 56 hours in any workweek and over that wages had to be paid at the usual overtime rate under the act.
Some specific exemptions from the hours provisions were made in certain industries which for special reasons required long hours, as in the first processing of milk; while the aggregate 14 week exemption was specifically applied to certain seasonal occupations, particularly pertaining to agriculture.
(C) CHILD LABOR
From the very beginning the supporters of child labor legislation (which, incidentally, seemed to include practically all members of Congress) divided into two distinct groups. One group favored the administration method of enforcement, to prohibit the interstate transportation of goods produced by child labor, and the other favored the so-called Johnson-Wheeler amendment based on the prison-made goods theory. 143 The Johnson-Wheeler amendment was substituted in the Senate for the administration child labor provisions by a vote of 57 to 28"44 but it was subsequently removed by the House Labor Committee and all efforts of its House proponents, led by Representative Martin of Colorado, to reinsert it were unsuccessful. The attack of the Johnson-Wheeler group did, however, cause certain amendments to be added by the House Labor Committee but the basic philosophy remained unchanged.
The original bill defined "oppressive child labor' 1 4 5 as the employment of any children under the age of 16; however, the Chief of the Children's Bureau of the Department of Labor could by the affirmative action of an order or regulation raise the age level to I8146 in employments which he found to be particularly hazardous for children or detrimental to their health or well-being.
The Senate Committee lowered these standards by granting the Chief of the Children's Bureau power to permit employment of children under i6 in occupations which the Chief of the Children's Bureau should find would not interfere with their schooling or be detrimental to their health. This broad power to exempt children under the age of i6 drew the fire of the advocates of the Wheeler-Johnson amendment in spite of the fact that Senator Black explained on the Senate floor that the provision was only intended to apply during the vacation months when children .. 1 It should be noted that this is an "aggregate" of fourteen weeks and it was not intended that the work need be done in consecutive weeks. 83 CoNG. R c. 9164 (1938).
142 §7(c). " The reason the child labor section was included with the wage and hour legislation instead of forming a separate act was because of the feeling that it had a better chance to be declared constitutional as an integral part of general legislation intended to remove the burden of unfair labor practices on the free flow of interstate commerce. Alone, child labor may not be a very great burden, but when considered with the other factors, it has a better chance of surviving attack in the courts. were not in school. In the face of this continued criticism the House Labor Committee accepted an amendment at the special session to limit the power to exempt to children between 14 and 16.147 Another important change was made by the Senate Committee Bill in exempting children employed in agriculture and those employed by "a parent or a person standing in place of a parent." 148 The exemption in cases of parents was removed in part by amendment from the floor during the special session to prohibit parents and those standing in place of a parent from employing children under 16 in manufacturing or mining.' 49 It was explained that this was to prevent certain types of industrial work such as tiff mining where the parent might be tempted to employ his own children. 15 0 I The exemption in case of agriculture was narrowed considerably in the conference bill by a provision that it would only apply when children were not legally required to be in school.' 5 ' This would seem to leave a way open for states to aid in protection of child labor by high compulsory school ages' 5 2 It must be remembered, however, that this standard is not as rigid as it seems on its face for most states have legal excuses for failure to attend school, and one of the commonest of these is the need to work. A further exemption was inserted on the floor during the special session to exclude child actors engaged in the production of motion pictures.5' 5 This exemption was not included in the third house committee bill but was again inserted from the floor in the regular session and this time included children in theatrical productions 1 4 As early as the Senate Committee Bill the Board was directed to utilize the Chief of the Children's Bureau for all investigations and inspections with respect to the employment of minors 155 and to bring all actions to enjoin oppressive child labor practices. 50 This provision was enlarged in the Third House Committee Bill to place all child labor provisions under the administration of the Chief of the Children's Bureau.' 5 7 In the conference bill the Chief's authority to bring injunction suits was limited because he had to act in this capacity under the direction and control of the REc. z822 (1937) . A "person in place of a parent" included only those actually in the legal position of a parent. 82 CoNG. REc. z694 (1937) .
... Act, §13(c). " It is true that violation of the compulsory school law would be an offense against the state in any case but this extra federal sanction should make evasion much more difficult particularly since the employer would be the one to suffer. The original bill prohibited the interstate shipment of goods on which child labor had been used.' 6 9 This was changed slightly in the Senate Committee Bill which carried a separate provision prohibiting the interstate shipment of goods which had been produced in an establishment in the United States in or about which within thirty days prior to removal any oppressive child labor had been used.' 6 0 However, this provision was not to go into effect till i2o days after enactment.
One of the outstanding provisions of the administration child labor scheme was a clause providing that employers should not be guilty of violating the child labor law if the children they employed had a certificate issued under a regulation of the children's bureau certifying that the employee was above the oppressive child labor age, regardless of their true age.' 6 ' This certificate requirement was intended to keep children from entering into employment illegally and protect the employer who was bona fine trying to observe the law. It was claimed that the JohnsonWheeler amendment was purely penal and only operated after the child labor law had been violated.
The Johnson-Wheeler amendment -62 took three approaches to the child labor problem: (i) it prohibited interstate shipment of goods produced by child labor; (2) it used the prison-made goods theory of the Ashurst-Summers Convict Goods Act upheld in the Kentucky Whip and Collar case to prohibit transportation of goods produced wholly or in part by child labor into states for use there in violation of the law of that state; and (3) it required labeling of goods produced by child labor. The advocates of this method of enforcement pointed out that it had an advantage over the administration plan in that it directly challenged the decision in Hammer v. Dagenhart by its first prohibition, while at the same time it had an alternative method in the convict-made goods approach if the other should be found to be unconstitutional. On the other hand the convict-goods approach was severely criticized by many child labor experts'" 3 on the ground that it would be extremely complicated law to administer (convict-goods are made in relatively few places); another objection being that it would require new legislation in practically all states to make it effective, while the approach of the administration through requiring certificates fitted in with most of the state laws. 1 4 Another distinct advantage of the administration proposal was that the federal government could utilize the trained state child labor agencies to help control the issuance of certificates as had been done so successfully under the Federal Child Labor Act of 1916. From the foregoing analysis it is obvious that few legislative enactments in our history have had such a stormy career and assumed so many different aspects within a comparatively short period of time as has this Act. The history of the Act affords invaluable material to the student of the legislative process in a democracy. In spite of trials and tribulations it is believed that the provisions finally made law are better than those of the original bill-even though admitted weaknesses remain. If great flexibility and wide administrative discretion have been eliminated in favor of more rigid standards, it should be remembered that, while the original characteristics would have permitted the accomplishment of much good beyond the scope of the present Act, they also contain in themselves the seed of many undesirable results and in the absence of an almost super-human job of administration might have done considerable harm to the cause they were designed to serve.
